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AU /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

The Revenue has filed the appeals for assessment year
2011-12 in respect of two independent assessees. Both the
assessees have filed cross-objections. Since common issue arises
for consideration in the appeals as well as cross-objections, we
heard the appeals and cross-objections together and disposing of

the same by this common order.

2. Shri  AR.V. Sreenivasan, the Ld. Departmental
Representative, submitted that the assessees are dealers in grapes.
The assessees claim 3% of turnover as profit. According to the Ld.
D.R., the Assessing Officer, however, found that National Survey
report conducted in Sangli & Nasik published in 2005, it was
reported that middle men, namely, commission agents, earn 40% of
the sale price. The assessees have also stated that the wholesale
commission agents get 10% as commission. Therefore, according
to the Ld. D.R., the Assessing Officer fixed the commission at 30%
instead of 3% claimed by the assessees. On appeal by the
assessees, the CIT(Appeals) restricted the profit at 5% instead of

30% fixed by the Assessing Officer. According to the Ld. D.R., one
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Shri K. Lakshmanan was examined under Section 131 of the
Income-tax Act, 1961 (in short 'the Act') in the course of assessment
proceeding for the assessment year 2009-10 in one of the group
case of Shri P. Ramesh. He admitted that the retailer will take 10%
of the commission and wholesaler takes 30%. Therefore,
according to the Ld. D.R., the assessees being wholesale agents,
30% was fixed by the Assessing Officer, hence, the CIT(Appeals) is
not justified in adopting the commission to 5%.

3. On the contrary, Shri T. Vasudevan, the Ld.counsel for the
assessees, submitted that in the case of Shri Ramesh, in whose
case Shri Lakshmanan was examined by the Assessing Officer and
that was the subject matter of the appeal before this Tribunal in
|.T.A. No.1189/Mds/2017, this Tribunal by order dated 27.10.2017,
fixed the commission at 4% instead of 5% fixed by the
CIT(Appeals). According to the Ld. counsel, both the assessees
have filed cross-objections to the effect that the commission is only
at 3% and not 5% as fixed by the Commissioner. Therefore, he
prayed that the commission may be fixed at 3%.

4. We have considered the rival submissions on either side and
perused the relevant material available on record. The assessees

are dealers in grapes. The assessees claim 3% of turnover as
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profit. However, the Assessing Officer fixed the profit at 30%. On
appeal by the assessees, the CIT(Appeals) reduced the same to
5%. On an identical situation, Ld. Single Member of this Tribunal in
the case of ITO v. Shri P. Ramesh in I.T.A. No.1189/Mds/2017
found that on identical circumstances, the profit shall be at 4%. Shri
P. Ramesh is also one of the assessees in group case along with
the present assessees. Therefore, this Tribunal is of the considered
opinion that since the facts are identical as that of Shri P. Ramesh,
the commission can be fixed at 4% instead of 5% by the
CIT(Appeals) in the interest of justice. Accordingly, orders of both
the authorities below are modified. The Assessing Officer is

directed to take 4% as commission income of the assessees.

5. In the result, both the appeals of the Revenue are dismissed.
However, both the cross-objections of the assessees are partly
allowed.

Order pronounced on 28" December, 2017 at Chennai.
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